STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
| RENE REYNCLDS, )

Petiti oner,
and

FLORI DA MEDI CAL ASSOCI ATI ON, | NC.,
I nt ervenor, CASE NO 96- 1682RX

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

e N e N N N N N N N N N N

SUMVARY FI NAL ORDER

Considering the witten and oral argunments, together with other pertinent
matters of record, it is concluded that summary final order is appropriate under
F.A C. Rule 60Q 2.030.

PRELI M NARY STATEMENT

On April 8, 1996, the Petition to Determine Invalidity of Rules 59G
3.010(4), 59G 3.230(7)(f) [since renunbered 59G 3.230(6)(e)] and Portions of The
Fl ori da Medi caid Provider Rei mbursenment Handbook (specifically, pp. 4-1, 4-2, 4-
4, 4-5 and 4-6 and Appendi x A-34-35) was filed. The Rei nbursenment Handbook,
HCFA- 1500, Nov. 1994, is incorporated by reference in F.A.C. Rule 59G 3.230(8).
Final hearing initially was scheduled for May 10, 1996.

On April 18, 1996, Petitioner's Mtion to Establish Expedited D scovery
Schedul e was filed, and on April 22 the Respondent filed a Motion to Dism ss
Petitioner's Request for an Adm nistrative Proceedi ng, together with nmenorandum
of law in support, on the ground that the Petitioner did not allege a sufficient
factual basis for her standing to file the rule challenge.

On April 24, 1996, a tel ephone hearing was held on the Petitioner's Mbotion
to Establish Expedited Di scovery Schedul e, which was resolved through entry of
an Order Continuing Final Hearing to August 5, 1996, which al so established a
deadline for the Petitioner's witten response to the notion to dism ss.

Di scovery proceeded, and the Petitioner filed a Menorandum of Law in
Response to Respondent's Mtion to Dismiss. On May 18, 1996, an Order Denyi ng
Motion to Dismss was entered.

Meanwhi |l e, Florida Medical Association's Petition for Leave to Intervene
was filed on May 3, 1996, and on May 6 an Order Granting Leave to Intervene was
entered, subject to the ruling on any tinely F.AC Rule 60Q 2.004 notion. No
F.A.C. Rule 60Q 2.004 notion was filed.



On June 11, 1996, Petitioner's and Intervenor's Joint Mtion for Sunmary
Final Order and Statenment of Undi sputed Material Facts was filed in this case,
together with a nenorandum of law in support and a request for oral argument.

On June 26, 1996, AHCA filed its response. Oal argument on the notion was held
by tel ephone on July 8, 1996.

The Petitioner's and Intervenor's Mtion to Anend Petitions to Determ ne
Invalidity of Rules was filed on June 18, 1996. Although the notion referenced
F.A.C. Rule 59G 3.320, attachments to the notion nmake it clear that the
references to F. A.C. Rule 59G 3.320 were typographical errors and that the
nmotion was to intended to anmend the references in the petitions to F.A C. Rule
59G 3.230(7)(f) to reflect recent renunbering to 59G 3.230(6)(e). (Enphasis
added.) The notion to anmend was granted w thout objection at the tel ephone
hearing on July 8, 1996.

FI NDI NGS OF FACT
There is no genuine issue as to any of the followi ng material facts:

1. The Petitioner is 78 years old and, since at |east 1995, has been
eligible for Medi care based on her age.

2. The Petitioner's nonthly income is $594, and she has no assets or
resources. Since at |east 1995, she has been eligible for Medicaid based on her
i nconme and assets.

3. F.AC Rule 59G 3.010(4) provides:

(b) Medicare Suppl enental |nsurance
(Part B)

1. The nonthly Medicare insurance prem um
is paid by the Agency directly to the Depart-
ment of Health and Human Services for the
Medi care and Medicaid eligible recipient.

2. The deducti bl e and co-i nsurance under
Part B, Medicare, are paid for the Medicare
and Medicaid eligible recipient by the Medi-
caid fiscal agent. For physician services,
Medi caid will cover the deductible and co-

i nsurance only to the extent that the total
paynment received by the physician will not
exceed the recogni zed Medi cai d paynent or,

if there is no conparabl e Medicaid paynent,
100 percent of the deductible and 75 percent
of the co-insurance. |In these situations,
whet her the physician did nor did not receive
a paynment from Medicaid, by billing Medicaid
he is bound to the Medicaid paynent schedul e
as paynment in full.

4. F. A C Rule 59G 3.230(6)(e) provides:

Payment Met hodol ogy for Covered Services.
* * *



(e) Services provided to individuals who
are covered by both Medicare and Medi caid
nmust be billed to Medicare first. Medicaid
wi || consider payment of the deductible and
coi nsurance, but in no case shall the
conbi ned Medi care and Medi cai d paynents
exceed t he maxi nrum al | owabl e Medi cai d anmpunt
for the procedure.

5. Pages 4-1, 4-2, 4-4, 4-5 and 4-6 and Appendi x A-34-35 of The Florida
Medi cai d Provi der Rei mbursenment Handbook, HCFA-1500, Nov. 1994, incorporated by
reference in F.A C. Rule 59G 3.230(8), contain |anguage that essentially
i npl enents F. A C. Rules 59G 3.010(4) and 59G 3.230(6)(e).

6. Wen rules on this subject initially were adopted on January 1, 1977,
they did not include the challenged provisions. The challenged provisions were
added by amendnent adopted January 6, 1978. The preanble to the adopting rule's
description of the inpact of the challenged rules states that the rule "could

decrease . . . the nunber of physicians [and] result in Medicaid eligible
i ndi vidual s paying their own deductible and co-insurance, . . . changing
physi ci ans, or maintaining the sane physician with the physician accepting a
loss in incone.” (Fla. Admin. Wekly, Vol. 4, No. 1, Jan. 6, 1978, at 224-25.)

7. Some Florida physicians who accept other patients, including patients
eligible for Medicare based on age but not eligible for Medicaid, do not accept
"dual eligible" patients like the Petitioner (i.e., patients eligible for both
Medi care and Medi cai d) because the physician makes | ess noney providing services
for "dual eligible" patients under the terns of F. A C. Rules 59G 3.010(4) and
59G 3. 230(6) (e) and The Florida Medicaid Provider Rei mbursenent Handbook than
t he physician can make providing services for other patients, including patients
eligible for Medicare based on age but not eligible for Medicaid.

8. In 1995, the Petitioner's physician required her to pay himfees for
service in addition to the rei nbursenment he received fromthe Respondent under
the terms of F.A.C Rules 59G 3.010(4) and 59G 3.230(6)(e) and The Fl orida
Medi cai d Provi der Rei mbursenment Handbook al t hough those provisions as well as
his agreenment with the Respondent prohibit himfromdoing so. The Intervenor
asserts that other Florida physicians participating the Medicaid program
likewise in violation of F.A C. Rules 59G 3.010(4) and 59G 3.230(6)(e) and The
Fl ori da Medi caid Provider Reinbursenment Handbook as well as their agreenents
with the Respondent, also "attenpt to collect Medicare coi nsurance and
deducti bles frompatients who are indigent."

CONCLUSI ONS OF LAW

9. Under Section 120.52(8)(c), Fla. Stat. (1995), arule is an "[i]nvalid
exerci se of delegated |egislative authority” if it "enlarges, nodifies, or
contravenes the specific provisions of |aw inplenented."

10. Section 409.908, Fla. Stat. (1995), provides in pertinent part:

Subj ect to specific appropriations, the
agency shall reinburse Medicaid providers,
[in accordance with state and federal |aw,
according to net hodol ogies set forth in the
rul es of the agency and in policy manual s and
handbooks i ncorporated by reference therein.



* * *

(13) Premuns, deductibles, and coi nsurance
for Medicare services rendered to Medicaid
el i gible persons shall be reinbursed in
accordance with fees established by Title
XVII1 of the Social Security Act.

[ Enphasi s added. ]

11. Until relatively recently, the Respondent reasonably believed that the
chal l enged rules did not "enlarge, nodify or contravene" the cited parts of
Section 409.908. The challenged rul es were approved by the federal Depart nment
of Health and Human Services (DHHS). But things changed with a series of
federal court decisions in cases in other states, in which the federal DHHS and
the respective state welfare agencies were aligned in defense of state
regul atory provisions very simlar to the rules challenged in this case and
ultimately were on the losing side. Rehabilitation Ass'n of Virginia, Inc., v.
Kozl owski, 42 F.3d 1444 (4th Cr. 1994), cert. den., __ US _ , 116 S.C. 60
(1995); Haynes Anmbul ance Service, Inc., v. State of Al abama, 36 F.3d 1074 (11th
Cr. 1994); Pennsylvania Medical Society v. Snider, 29 F.3d 886 (3d Cr. 1994);
New York City Health & Hospitals Corp. v. Perales, 954 F.2d 854 (2d Cir.

1992) (by divided vote, with dissenting opinion), cert. den., __ US _ , 113
S.Ct. 461, 121 L.Ed.2d 369 (1992). (Until the Kozl owski decision, the district
court in each case had ruled in favor of DHHS and the state welfare agency.)

12. It would serve little purpose to try to explain the opinions of the
federal circuit courts in this Summary Final Order. The Fourth Circuit was not
exaggerating when it observed:

There can be no doubt but that the statutes
and provisions in question, involving the
financi ng of Medi care and Medi caid, are anong
the nost conpletely inpenetrable texts with-

i n human experience. |ndeed, one approaches
themat the | evel of specificity herein
demanded with dread, for not only are they
dense reading of the nost tortuous kind, but
Congress also revisits the area frequently,
generously cutting and pruning in the process
and nmaking any solid grasp of the matters
addressed nerely a passing phase.

Rehabilitation Ass'n of Virginia, Inc., v. Kozl owski, supra, at 1450. The
various court opinions, sone with dissenting opinions, are likewi se difficult
readi ng. For purposes of this Summary Final Oder, it suffices to say that, in
light of those decisions, it is clear that the challenged rules no | onger can be
viewed as being in accord with federal law. Under these decisions, Florida's
rules cannot Iimt reinbursenent for Medicare Part B prem uns, deductibles and
coi nsurance for "dual eligibles" Iike the Petitioner, or for "pure" Medicare
"qualified nmedical beneficiaries,” to the maxi num Medi caid rate; rather, those
items nmust be reinmbursed fully, subject only to the possibility of nom na
charges under 42 U S.C. s. 13960. Cf. Kozl owski, supra, at 1458-1459. Those
wanting nore detail and "willing to plunge into the norass,” can try reading the
court opinions. Cf. Kozlowski, supra, at 1458 (referring to the facial
anbiguities in the federal statutes in question).



13. Medicaid paynment of a person's Medicare Part B prem uns, deducti bl es
and coi nsurance is a benefit under federal law, Florida's rules refusing to pay
those itens to the extent that they exceed the Medicaid rate take away part of
the federal benefit and directly affect a "dual eligible" patient |like the
Petitioner. Even if Medicaid paynent of Medicare Part B prem uns, deducti bl es
and coi nsurance could be viewed strictly as reinbursenent to physician(s),

instead of a benefit to "dual eligibles" like the Petitioner, it is undisputed
that the challenged rules reduce the nunber of physicians willing to serve "dua
eligibles.” Even the preanble to the adopting rule's description of the inpact
of the challenged rules states that the rules "could . . . decrease . . . the
nunber of physicians [and] result in Medicaid eligible individuals .

changi ng physicians . . .." (Fla. Admin. Wekly, Vol. 4, No. 1, Jan. 6, 1978

at 224-25.) It is concluded that the inpact which the chall enged rul es have on
the Petitioner are sufficient to support her standing to bring this chall enge.
See Dept. of Prof. Reg. v. Dental Hygienist, 612 So. 2d 646, 651 (Fla. 1st DCA
1993).

DI SPOSI T1 ON

Based on the foregoi ng Findings of Fact and Concl usi ons of Law, the
Petitioner's and Intervenor's Joint Mtion for Summary Final Oder is granted,
and F. A.C. Rules 59G 3.010(4) and 59G 3.230(6)(e), together with inplenmenting
| anguage on pages 4-1, 4-2, 4-4, 4-5 and 4-6 and Appendi x A-34-35 of The Florida
Medi cai d Provi der Rei mbursenent Handbook, HCFA-1500, Nov. 1994, incorporated by
reference in F.A C. Rule 59G 3.230(8), are held invalid

DONE AND ENTERED this 17th day of July, 1996, in Tall ahassee, Fl orida.

J. LAVWRENCE JOHNSTON, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 17th day of July, 1996.

COPI ES FURNI SHED:

Anne Swerlick, Esquire

Fl orida Legal Services, Inc.
2121 Delta Boul evard

Tal | ahassee, Florida 32303

M riam Harmatz, Esquire

Fl ori da Legal Services

M am Advocacy O fice, Suite 450
3000 Bi scayne Bouel vard

Mam , Florida 33137



Paul ette Ettachild, Esquire

Legal Services of the Florida Keys
600 Wiite Street

Key West, Florida 33040

Moses E. WIlians, Esquire

Seni or Attorney

Agency for Health Care Admi nistration
Fort Knox Building 3, Room 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308-5403

Christopher L. Nul and, Esquire
760 Riversi de Avenue
Jacksonville, Florida 32204

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER IS ENTI TLED TO JUDI Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
| RENE REYNOLDS,
Petiti oner,
FLORI DA MEDI CAL ASSQOCI ATI ON,

| nt ervenor,
VS. CASE NO. 96- 1682RX

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON,

Respondent .

MOTI ON TO CORRECT SUWMVARY FI NAL CORDER

Comes now undersi gned counsel for Petitioner, pursuant to Fla. Adm n Code
R 60Q 2032, and filed this notion for correction of the rule referenced in the
July 17, 1996 Summary Final Oder as "59G 3.230(6)(e)". The correct nunber of
the rule is 59G 4. 230(6) (e)

Respectful ly subm tted,

M Rl AM HARNMATZ

Attorneys for Petitioner

M ri am Har mat z

Fl ori da bar No. 0562017

Fl orida Legal Service, Inc./

M am Advocacy Ofice

3000 Bi scayne Blvd., Suite 450
Mam, Florida 33137

(305) 576-0092

Paul ette Ettachild

Fl orida Bar No. 198854

Legal Services O The Florida Keys
600 Wite Street

Key West, Florida 33040

(305) 292-3566



Anne Swerlick

Fl orida Bar No. 0241040

Fl orida Legal Services, Inc.
2121 Delta Bl vd

Tal | ahassee, FL. 32303
(904) 385-7900

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing was sent by regul ar nai
on this 19th day of July, 1996 to Moses WIlians of Agency for Health Care
Admi ni stration, Medicaid Legal Departnent, 2727 Mahan Drive, Building 31 Fort
Knox executive Center, Tallahassee, Florida 3230 and to Christopher Nul and,
Esquire, 760 Riverside Avenue Jacksonville, Florida 32204

M Rl AM HARVATZ

STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
| RENE REYNOLDS
Petiti oner,
FLORI DA MEDI CAL ASSQOCI ATI ON,

I nt ervenor,
VS. CASE NO. 96- 1682RX

STATE OF FLORI DA, AGENCY FCR
HEALTH CARE ADM NI STRATI ON,

Respondent .

MOTI ON FOR RE- HEARI NG

COVES NOW Respondent, STATE OF FLORI DA, AGENCY FOR HEALTH CARE
ADM NI STRATI ON, and noves the Hearing O ficer for a rehearing pursuant to FAC
Rul e 60Q 2.016 on the Summary Final Order dated July 17, 1996, and states in
support of this Mtion as follows:

1. Petitioner has conceded by notion dated July 19, 1996, that the Sunmary
Final Order contains substantial errors: FAC Rule 59G 3.230(6)(e) is not the
subj ect of this proceeding as indicated throughout the Summary Fi nal O der.



2. Respondent has filed a Mbtion to Dismiss Florida Medical Association's
Petition to Intervene, to which the Hearing Oficer has yet to respond.

3. Attached to this Mtion for Rehearing is Respondent's Request for Oal
Argunment on Petitioner's and Respondent's Oral Argument on Petitioner's and
Respondent' s Qut standi ng Mti ons.

Respectful ly subm tted,

MOSES E. W LLI AMS

Seni or Attorney

Fl orida Bar No. 402656

Agency for Health Care Admi nistration
O fice of the General Counsel

2727 NMahan Drive

Tal | ahassee, Florida 32308-5403
(904) 922-5873

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing Mdtion for
Reheari ng has been furnished by U S. Mil to CHR STOPHER NULAND, Esquire, 760
Ri ver si de Avenue, Jacksonville, Florida 32204, and M R AM HARVATZ, Esquire,
Florida Legal Services, Inc., Mam Advocacy Ofice, 3000 Bi scayne Boul evard,
Suite 450, Mam, Florida 33137 this 25th day of July 1996.

Moses E. WIlians, Esquire

STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
| RENE REYNOLDS,
Petiti oner,
VS. CASE NO. 96- 1682RX

FLORI DA MEDI CAL
ASSCCI ATI ON, | NC.,

I nt ervenor,

VS.



STATE OF FLORI DA/ AGENCY FCR
HEALTH CARE ADM NI STRATI ON,

Respondent .

PETI TI ONER S RESPONSE TO RESPONDENT' S MOTI ON FOR REHEARI NG

Comes now Petitioner's counsel and files the foll owi ng response

1. Respondent's Mtion is inproper based on Fla. Adnin. Code R 60Q
2.032(3). That rule specifies that "[n]o notion for rehearing shall be
addressed to any recommended order or final order issued by a Hearing Oficer

2. Respondent's argunent that Petitioner has "conceded . . that the Fina
O der contains substantial errors", is a blatant m scharacterization of
Petitioner's Motion to Correct Summary Final Order. That notion was directed to
correct an error in the numerical designation of one of the challenged rules, an
error which can only be characterized as clerical. Petitioner's notion in no
way concedes "substantial" errors in the order

Based upon the above, Petitioner requests that the Hearing O ficer dismss
Respondent's Mdtion for Re-Hearing.

Respectfully submtted,

By

M Rl AM HARNMATZ

Attorneys for Petitioner

M ri am Har mat z

Fl orida Bar No. 0562017

Fl orida Legal Services, Inc./
M am Advocacy Ofice

3000 Bi scayne Blvd., Suite 450
Mam , Florida 33137

(305) 576-0092

Paul ette Ettachild

Fl orida Bar No. 198854

Legal Services of The Florida Keys
600 Wite Street

Key West, Florida 33040

(305) 292-3566

Anne Swerlick

Fl orida Bar No. 0241040

Fl orida Legal Services, Inc.
2121 Delta Bl vd

Tal | ahassee, Florida 32303
(904) 385-7900



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing was sent by regular nail
on this 31st day of July, 1996 to Moses WIlians of Agency for Health Care
Admi ni stration, Medicaid Legal Departnent, 2727 Mahan Drive, Building 3, Fort
Knox Executive Center, Tallahassee, Florida 32308 and by regular mail to
Chri st opher Nul and, Esquire, 760 Riverside Avenue, Jacksonville, Florida 32204.

M Rl AM HARVATZ

STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
| RENE REYNOLDS,
Petiti oner,
and
FLORI DA MEDI CAL ASSOCI ATI ON, | NC.,
CASE NO. 96-1682RX

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

e N N N N N N N N N N N N N

CORDER
CORRECTI NG SUMVARY FI NAL ORDER

On July 19, 1996, the Petitioner filed a Motion to Correct Sunmary Fi nal
Order; on July 29, 1996, the Respondent filed a Mtion for Re-Hearing. The
Respondent al so requests a ruling on its Mdtion to Dism ss Florida Mdical
Associ ation's Petition for Leave to Intervene filed on July 17, 1996.

The Petitioner's Motion to Correct Summary Final Order is granted, and the
m staken citations to F.A.C. Rule 59G 3.230 are corrected to read F.A C. Rule
59G 4.230. F.A.C. Rule 60Q 2.032.

The Respondent's Modtion for Re-Hearing is denied. 1d.
The Respondent's Motion to Disniss Florida Medical Association's Petition

for Leave to Intervene, which was filed on the day of entry of Summary Fi nal
Order, is denied as untinely.



DONE and ORDERED this 6th day of August, 1996, in Tall ahassee

COPI ES FURNI SHED:

Anne Swerlick, Esquire

Fl orida Legal Services, Inc.

2121 Del ta Boul evard
Tal | ahassee, Florida 32303

M riam Harmatz, Esquire
Fl ori da Legal Services

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 6th day of August, 1996.

M am Advocacy O fice, Suite 450

3000 Bi scayne Boul evard
Mam , Florida 33137

Paul ette Ettachild, Esquire

Legal Services of the Florida Keys

600 Wite Street
Key West, Florida 33040

Moses E. WIlians, Esquire
Seni or Attorney

Agency for Health Care Admi nistration
Fort Knox Building 3, Room 3431

2727 NMahan Drive

Tal | ahassee, Florida 32308-5403

Christopher L. Nul and, Esquire

760 Riverside Avenue

Jacksonville, Florida 32204

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee

120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Fl ori da.



